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agnescamilleri@outlook.com

From: Damian Clarke <DClarke@mcw.com.au>
Sent: Monday, 30 August 2021 1:28 PM
To: Cassandra Jenkins (cassandra.jenkins@bisindustries.com)
Cc: Agnes Camilleri
Subject: National COVID-19 Indemnity Scheme [MCW-Active.FID1859659]

Dear Cass 
 
Thank you for your email of this morning regarding the interaction between the No Fault COVID-19 Indemnity Scheme 
(the Scheme) and the SRC Act. As with anything, the devil will be in the detail of the scheme.  Despite searching, we could 
not find full details of the scheme on the internet – only media reports.  The detail is critical as we have a suspicion that, 
using Victims of Crime as an example, people who have an entitlement at workers’ compensation may well be precluded 
from the Scheme or, alternatively, the Scheme will take into account any workers’ compensation benefits paid in 
determining what, if any, compensation is to be payable under the Scheme.  

It will be interesting to see whether the Scheme specifically provides any interaction with the SRC Act as, for the reasons 
now following, the SRC Act does not have any interaction.  

Section 118 

Section 118 of the SRC Act will, in our view, have no applicability.  This simply prevents double-dipping as between the 
SRC Act scheme and a State workers’ compensation scheme which is defined as meaning –  

”Compensation recoverable under a law of a State or of a Territory, or of a foreign country, relating to workers’ 
compensation.” 

The Scheme is neither a State not Territory law nor does it relate to workers’ compensation.  

Section 119 

We also don’t consider section 119 will have applicability as again this is about interaction between the SRC Act scheme 
and “State compensation” which is defined as being referrable to compensation recoverable under a “specified 
law”.  Specified law, meaning specified under the SRC Act, is defined as meaning –  

“A law of a State or of a Territory that provides for the payment of compensation, other than workers’ 
compensation, and is declared by the Minister, by legislative instrument, to be a specified law for the purposes of 
this Act”. 

Hence section 118 only applies to compensation schemes under State or Territory law and which in turn are prescribed as 
being applicable for the purposes of section 118.  The Scheme is not a State of Territory law.  

Sections 48 & 50 

We also considered whether sections 48 and 50 could have any applicability as in recovery if SRC Act comp paid and a 
workers recovers under the Scheme also (if that were to be possible). We do not consider these sections have any 
applicability. 

Section 48 of course goes to recovery where a person receives damages for an injury for which compensation has been 
paid under the SRC Act.  We suspect the Scheme payments will be classified as “compensation” and not as 
damages.  Damages is not fully defined in the SRC Act but has an inclusive definition in section 4 so that damages –  

“includes any amount paid under a compromise or settlement of a claim for damages, whether or not legal 
proceedings have been instituted, but does not include an amount paid in respect of costs incurred in connection 
with legal proceedings.” 
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We don’t believe compensation paid under the Scheme would be classified as damages. 

Section 50 of course is the statutory right of subrogation that is given to a licensee/Comcare to step into the shoes of the 
worker and pursue a claim for damages if the worker is not pursuing a claim, or alternatively, in pursuing a claim, is not 
prosecuting same properly.  Section 50 is predicated on the injury occurring in circumstances that appear to create a legal 
liability in a person to pay damages in respect of the injury.  Again, we do not consider a COVID reaction to be an injury 
that appears to create a legal liability in a third person and certainly not the Scheme itself. The scheme will be a no-fault 
scheme.  In any event, as already stated as relevant to section 48, the section refers to recovering of damages and we 
don’t consider the Scheme is a damages scheme. 

Conclusion 

For the above reasons we do not believe any of sections 118, 119, 48 or 50 will give any solace to licensees. 

Like EIP, a worker can’t be directed down a certain path i.e. can’t refuse/deny an SRC Act claim by telling a worker 
to  claim under the Scheme instead.  

The key will be in the Scheme itself and what it provides.  One would anticipate the Scheme rules will have some 
provisions in it as regards double-dipping, whether it be under Commonwealth or State legislation or even potentially 
when it comes to private insurance. 

From Media Releases we understand the Scheme to have a threshold of $5,000.00 in any event so it would only kick in for 
the more extreme COVID-19 cases and even then it has to be related to the vaccination(s).  

Happy to discuss the matter, but certainly these are the initial thoughts that we have bearing in mind that we have not 
seen the details of the Scheme itself or the Rules which are to apply. 

This email may be distributed to SRCLA members as regards our preliminary thoughts. If you would prefer in memo form, 
let me know. 

Yours faithfully 
 
 
Damian Clarke | Principal 
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NOTICE ABOUT ELECTRONIC FUNDS TRANSFERS: Recently, hackers have targeted Australian law firms and their clients – read more 
HERE. 
Before transferring funds to our bank accounts, please call us on +61 7 3231 0600 to confirm our account details. In particular, please 
contact us if you receive an email notifying you that our bank account details have changed.  
 

 


